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H. %S. District Court. 


(Southern District of New-York.) 


In Admiralty. 
Before the Hon. Samuel R. BETTS, District Judge 


Tue Scnooner Lvompa Snow. 


The law applicable to the circumstances under which the master of a vessel is justified in 
selling a wrecked vessel, is no longer open to doubt in the United States. 

The master has authority to sell the vessel when he proceeds in good faith, exercising his 
best discretion for the benefit of all concerned, and in view of her then peril, or from 
those likely to ensue, from which, in the opinion of persons, competent to judge, 
she cannot be rescued. 

Held that the evidence was strong and satisfactory that no reasonable hope could be 
entertained that the vessel, in her then situation, could be saved by the use of any means 
belonging to her, or that her master could procure at that place. 

The objection that because bystanders are prepared to buy and can get the vessel afloat, 
that the master cannot sell, is overruled by the decisions. 

The admission of the buyer that he had a reasonable prospect of getting the vessel off, 
does not distinguish the case from previons ones. 

Proof that the master believed he could get her off with the means he had at command, 
would be pertinent to show the sale was without good faith, and to prevent any title 
passing under it. 

The title of the buyer is not affected by the fact that the wreck occurred through the 
culpable negligence of the master. 

The buyer is only bound to ascertain the danger of her condition and consequent propri- 
ety for her sale. 

The earlier English authorities demand the existence of a case of extreme necessity, an 
imperative, an overwhelming necessity, to justify the master in selling. 

These terms of expression are indefinite and unsatisfactory, indicating a desperate state 
of things and not justifying a sale until the climax of a total loss, which has never been 
judicially asserted. : y 

The Supreme Court of the United States has removed the difficulty, and given precision 
to the rule by placing this particular necessity on a reasonable and practical footing, as 
before stated. If the honest opinion of the master concurs with that of competent 
judges, his — to sell is not only complete, but the necessity then becomes gn urgent 
duty upon him to sell for the interest of all concerned. 

The rule has not been heretofore indicated by the Courts holding that a purchgser, to main- 
tain his title under a sale by the master, must furnish direct and positive evidence of 
the honesty of the master’s conduct and the necessity of the sele. Implied and pre- 
sumptive proof may be, and, in the present case, is held to be sufficient and satisfac- 
tory, especially as the evidence offered to —_ the conduct of the master stands 
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materially contradicted by itself, and the master having died soon after the sale which 
has deprived the claimant of the advantage of his evidence for full explanation of his 
motives and conduct. 


The facts sufficiently appear in the opinion. 


Martin, Strong and A. T. Smith for Libellant. 
E. C. Benedict for Olaimant. 


Berts, D. J—The schooner was stranded on the island of Sacrifi- 
cios, near Vera Cruz, about the first of May, 1847, in a violent 
norther. 

She was driven up into the sand two or three hundred feet, and 
ree, hundred yards beyond a depth of water sufficient to float 

er. 

none twenty vessels were wrecked in that vicinity in the same 

ale. 

The master, who was also halfowner, calledasurvey. The particu- 
lars of the survey are not proved by any party who made it. Seve- 
ral witnesses, however, testify to the extreme peril of the vessel, and 
to the small probability in her condition, and with any means which 
could be procured at that place, of saving her. 

The master decided to sell her. She was sold at public auction and 
bought by the claimant for $1,750. He succeeded in getting her off 
at an — of about $250, and she was found not injured so as to 
prevent her making the voyage to New Orleans, and, after some re- 
pees received there, to this port. Here she was arrested by the 
ibellant, who asserts that the claimant acquired no legal title by the 
sale and purchase. 

The law applicable to this subject is no longer open to doubt in this 
country. 

The decisions in the case of the Schooner Tilton, 5 Mason, 465, 
Robinson v. Commonwealth Ins. Co., 3 Sum:, 221, Anthony and Bur- 
rell v. The Brig Henry, in this circuit in 1834, and the Vew England 
Ins. Co. v. the Sarah Ann, 18 Peter’s R., 387, 8. C., 2 Sumner, 206, 
clearly assert the authority of the master, as such, to sell a wrecked 
vessel, when he proceeds in good faith, exercising his best discretion 
for the benefit of all concerned, and in view of her then peril, or those 
likely to ensue, from which, in the opinion of persons competent to 
judge, she cannot be rescued. 

I do not now recapitulate the testimony, but it is strong and satis- 
factory, to show that no reasonable hope could be entertained that the 
vessel, in her then situation, could be saved by use of any means 
belonging to her, or that her master could procure at that place. For 
although there were numerous vessels of all sizes at anchor in the 
Roadstead, at the time, yet the hazard to ships at that anchorage, 
from the formation of the coast and the suddenness and violence of 
northers, demands the constant command, for their own protection, of 
all the anchors and tackle they are usually supplied with. 
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Anchors, cables and floats were the essentials requisite for the relief 
of vessels wrecked and buried in the sand there, and witnesses of long 
experience at that port testify that little or no chance exists for pro- 
curing them in aid of a wreck. 

It is ordinarily, therefore, only by sale of wrecks to those making it 
a business or speculation to recover them, that anything can be rea- 
sonably hoped to be saved for the owners when vessels are stranded 
in that region of country. ; 

In the cases cited, the Courts consider and dispose of the suggestion 
that the master is bound to exert himself to save his vessel when she 
is not so desperately circumstanced but that bystanders are prepared 
to purchase her, and are able to get her off, and although it is re-urged 
here, nothing can be added to the force of argument by which it is 
repudiated by the Circuit and Supreme Courts (2 Sum., 206; 13 
Peters, 401). 

The answer of the claimant is relied upon as distinguishing this case 
in an important feature from those cited, as it admits, he should not 
have bid for her unless, in his opinion, there was a reasonable pros- 
pect of getting her off. But it is to be observed this is the answer of 
the purchaser and not of the master. Proof thatthe master believed 
he could get her off with the means he had at command, would be 
pertinent to show the sale was without good faith and to prevent any 
title passing under it. 

No such effect can be given to the motives and judgment of the 
buyer. Of course he acts under the persuasion that he may be able 
to save the wreck. 

Neither is it of any effect upon the validity of the sale that the loss 
of the schooner occurred through the culpable negligence of the mas- 
ter in leaving her, without a sufficient crew on board, and for objects 
of private adventure and profit. 

he buyer is not bound to inquire further than to ascertain the 
danger of her position on shore and the propriety of her sale; and he 
can be no way made chargeable for antecedent misconduct or want of 
skill or prudence in the master. 

Malconduct and bad faith in the master in the sale, is charged upon 
the evidence of the first mate that the master had purchased a wrecked 
vessel, which he anchored near the schooner, on board of which he 
had an anchor of his own of sufficient weight to have got off the Lu- 
cinda Snow. This anchor, it is insisted, he was bound to use for that 

urpose. 
fuel well be doubted, upon the whole proof, whether that single 
anchor would have been sufficient, in that peculiar position, to haul off the 
schooner; but the conclusive answer to the argument is, that the mas- 
ter was not bound to deprive his other vessel, which was he'd by that 
anchor, of her security, in order to attempt the relizf of the schoo- 
ner. ‘ 

Had he been proved in possession or control of an ‘anchor 6f ‘that 
kind, not employed to hold a vessel, we should then be called ‘upon to 
consider on the evidence whether it was neglect of duty and blame- 


able on his part to omit the attempt to save the schooner with it, or 
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whether the chances of success, with such light aid, would not be so 
remote as to justify his resorting to a sale. 

The earlier English authorities no doubt demanded the existence ot 
a case of extreme necessity, an imperative, an overwhelming necessity 
to justify the master in selling (Abbott, 9, 12). 

hancellor Kent evidently , Se that doctrine, and seems inclined 
to exact the highest order of necessity to uphold a sale (3 Kent, 178), 
These epithets are exceedingly indefinite and uninstructive; for, -not- 
withstanding their intensity, it was never asserted in terms that the 
situation of the vessel should be desperate, to authorize a sale by the 
master. This would be to hold that she could only be sold as frag- 
ments and after the loss was absolutely total. 

The Supreme Court, in the case already cited, removes thé ambigui- 
ty of the ephithets extreme, supreme, &c., and gives precision to the 
rule by placing this particular of necessity on a footing both reason- 
able and ractical. 

To render a sale valid, in a case of stranding, to pure good faith in 
the master is to be united a necessity, to be determined in each case 
by the actual and impending peril to which the vessel is exposed ; 
from which it is probable, in the opinion of persons competent to 
judge, that the vessel cannot be saved. 

e master must collect the best information his situation and the 
urgency of the case may admit, in respect to the actual condition and 
injury of his vessel; the character of her exposure in that situation, 
and the known and probable means he —_ command for her relief, 
and then, if his honest opinion concurs with that of competent judges 
whom he may have opportunity to consult, his power to sell is not 
only complete, but the necessity then becomes an urgent duty upon 
him to sell for the preservation of the interest of all concerned (ew 
England Ins. Co.v. The Sarah Ann, 13 Peters, 400, 401). 

hancellor Kent concedes this to be the now settled doctrine on this 
subject (3 Kent, 174, note, 6th ed.; Smith’s Merc. L., 171, note). 
J a Story states the rule in, perhaps, broader phraseology (3 Sum., 
249), but the principle is compressed and made definite in the deci- 
sion of the fall bench (13 Peters, 400; 2 Story R., 479). 

It is argued that the large sum bid for the vessel proves that, in the 
judgment of those attending the sale, she was not in imminent peril. 

ere is, no doubt, force in the suggestion ; but it is merely a specu- 
lative one, no witness testifying to a belief she was. worth so much, 
and it is to be weighed in connection with other considerations noto- 
riously acting at such sales. The spirit of competition and even 
bravado, are apt to mingle with and influence a course of public bid- 
dings, and whilst Courts may, perhaps, properly indulge in the specu- 
lation uhat bystanders, awake to their own interest, will not permit 
vessels og property to be so acquired at wholly inadequate prices, 
(the Sarab Ann, 2‘Suraner, 206,) even such conclusions would very 
slightl+’ Aphold the présumption that, at a brisk auction, the biddings 
might not exceed the fair value of the article on sale. 

the present case it would certainly be more satisfactory to have 
evidence of efforts made by the master to obtain assistance, and the 
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testimony of persons applied to or who knew his exertions in that 
behalf, than to be left to decide the case upon the opinions and judg- 
ments of witnesses, all of whom, except two, (and these two standing 
in a good degree in direct conflict in their statements,) were without 

ersonal knowledge of the acts or efforts of the master, or as matter 
of fact of the actual impediments and difficulties to his getting off the 
vessel, or of obtaining the necessary aid to do it. 

It is to be remarked that Thompson, the mate, whose evidence 
is relied upon as impeaching the conduct of the master, stands 
in material contradiction with himself in his sworn protest, and the 
deposition given in this cause, and that the master died at Vera Cruz 
soon after the sale, so that the now claimant cannot have the advan- 
tage of his instructions to supply proof of his motives and conduct ; 
and I am not disposed to introduce into this case a rule more rigorous 
than any heretofore indicated by the: Courts, and to hold that a pur- 
chaser, to maintain his title under a master’s sale, must furnish direct 
and positive evidence of the honesty of the master’s conduct and the 
necessity of the sale. The implied and presumptive proof to that 
point, in my judgment in this case, is sufficient and satisfactory. 

I shall accordingly hold that the claimant has made out a sufficient 
and valid title to the vessel, and that the libel must be dismissed. 








N. D. Court of Appeals. 


Wuuuam H. Franti, Responpent, agt. Wim H. Pexpieron 
' AND OTHERS, APPELLANTS. 


FLOATING THEATRE A SHIP. PROCEEDINGS AGAINST SHIP OR VESSEL 
UNDER THE STATUTE:—Jd URISDICTION. 


This was a suit on a bond given to discharge from attachment a 
floating theatre, built upon the bottom of the steamboat Virginia. 
The questions in the case arose upon the sufficiency of the petition of 
the plaintiff, who came in under the statute as a petitioning creditor 
after the attachment had issued, and as to the character of the thea- 
tre, whether it was a ship or vessel within the meaning of the statute. 
oe verdict or judgment in the Court below was in favor of the plain- 


NV. B. Blunt and Brown and Mathews, for Appellants. 
E. Grand C. L. Benedict, for Respondent. 


Garpyer, J.—The defondant insisted that the application by the 
plaiatiff, before Judge Edmonds, was not-sufficient to confer jurisdic- 
tion, first, bécause it set forth the debt to have been contracted by E. 
S. Driggs, “ master, owner, or agent,” without specifying which. The 
third section of the statute, “ for the collection of demands against 
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ships and vessels,” provides that an application may be made by any 

person having a debtor demand specified in the first section, to any 

officer, &c., for a warrant. The fourth section declares that such a 

meen shall be in writing, and shall specify: 1st. By whom such 
ebt was contracted. 2d. The items composing such debt. 

The petition in this case states positively the amount of the debt, 
and that the same was contracted by E. 8. Driggs. The person by 
whom the debt was contracted is designated, mg the vessel on ac- 
count of which the demand was created. The relation in which the 
contractor stood to the vessel, is stated as that of master, owner, or 
agent, either of which would authorize him to bind the vessel by a 
debt contracted on her behalf and for her use. Driggs might have 
acted in all these capacities. He might have been part owner, master 
in fact, and agent for the other proprietors. And it seems to me that 
the creditor is not bound, at his peril, to determine in which character 
he acted. The credit in these cases is in truth given to the vessel, 
and it may be difficult, if not impossible, for the creditor to ascertain 
the particular relation in which the person having the control stands 
to the vessel for which he obtains supplies or materials. In this case 
Pendleton was the general owner. riggs and others had chartered 
the steamboat for three years. Driggs had charge of her and was 
called captain from the 16th January, but was not actually elected to 
that office until the 10th of March, 1845, after one half of the debt 
had been incurred, while the account itself was charged in the ordi- 
nary mode, to “ steamboat Virginia and owners.” 

Supposing the plaintiff to have known all the facts, and it is plain 
that he did not, it would have been a question of some difficulty for 
him to have decided, under legal advice, as to the precise capacity in 
which Driggs ordered the various articles at the different times men- 
tioned in the account. In giving in his petition, the person assumin 
to contract, the vessel for which the supplies were furnished, ool 
averring an authority for that purpose on the part of the contractor, 
either as master, owner, or agent, the plaintiff has, I think, sufficient- 
ly complied with the statute on this point, so far as relates to the ques- 
tion of jurisdiction. The case of Zhe People v. The Recorder of Al- 
bany, (6 Hill,) is distinguishable from the present. 

There the statute required that the applicant should give satisfactory 
evidence to the officer, establishing “that the defendant had some 
interest in any public or corporate stock, money or evidences of debt, 
which he refused to apply to the payment of the judgment,” &. It 
was held that the creditor must designate the particular species of prop- 
erty on which the charge was founded, if in his power. Even that 
case, which certainly demands great strictness, does not require that 
the nature of the debtor’s interest should be established, but only the 
subject to which that interest applied. In this case, as we have seen, 
the vessel, the subject for which the onpelien were procured, and the 
contractors are stated, but the precise character of his agency is omit- 
ted, for the same reason that authorised a like omission as to the inte- 
rest of the debtor in the case cited. 

Second, the statute requires the petition to state “the items composing 
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the debt. The petition accordingly states that the debt was contrac- 
ted for materials furnished to the steamboat Virginia, at the port of 


New-York, in this State, and that the account annexed contains the 
items composing said debt. Such account is attached, containing, in 











rial ” imports the substance or matter of which anything is made. 
(Webster). The proceedings are unobjectionable, therefore, in this 
respect. 

tly, it was contended that this was not a ship or vessel with- 
in the meaning of the statute. It was held, 5th Hill, 35, that the 
act relates to ships and vessels which are required to have a coasting 
license, under the laws of the United States, and by these laws vessels 
of twenty tons are to be licensed. 2 L. U.S., 382 to 334, 344. This 
steamboat was built abroad, of three hundred and forty tons bur- 
then; she was used as a vessel, enrolled, navigated and chartered 
as such, and recognised as a vessel by the bond given by the defen- 
dants, upon which this action is founded. 

The judgment of the Supreme Court should be affirmed. 











MN. D. Supreme Conrt. 
(General Term, Fourth Judicial District.) 
Before WILLARD, P. J. CADY, HAND, and ALLEN, Justices. 


Gustavus A. AUSTIN ON BEHALF OF HIMSELF AND OTHERS, COMPOSING 
THE CoampLain Steampoat Company agt. Tuomas D. Onap- 
man, Toomas CoLLyER, AND JoHN Cooks. 





A, ashipwright, enters in to acontract with B (who was acting on behalf of himself and 
of certain persons who were proposing to ferm themselves into an association, having 
in view a charter, &c.) to build a steamboat for a certain compensation, and, under the 
contract, constructs the steamboat and receives payments on account of the building 
price from B, who receives moneys from time to time from the proposed associates for 
that purpose, informing A where he gets the money after the boat was completed. A 
balance remains due to the builder, who applies to the proposed association for pay- 
ment, and, they refusing to pay, he applies to B and gives him the shipwright’s certib. 
cate which was enrolled, de. C, as president of the said association, thereupon com- 
mences a suit for the recovery of the steamboat, on behalf of the association, against 
A and B, alleging a wrongful detention and conversion by them, and upon claim and 
delivery, pursuant to § 211 of the code, a recaption was had on bail to A and B, who 
thereupon convey to D, one of the sureties on the recaption, for a consideration paid by 
D’s promissory notes, and on a complaint filed by E, a member of the association, on 
behalf of himself and his fellows, against A and B and D, for a dissolution of the asso- 
ciation and for an injunction and receiver; it was held 

1st. That the complaint showing no ground of Oo} rarer of danger of the property 
remaining in the hands of D, and it appearing that he was a man of great wealth, an 
injunction should not be granted or receiver appointed. ‘ 

2d. That it was exceedingly doubtful whether the persons who entered into the associa- 
tion were even af age because of their not being liable for the obligations of the 
@ssociation unless they actively participated in assuming or incurring said obligations. 





detail, the articles and the times when furnished. The word “mate- _ 
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8d. But if co-partners, then the sale by A to B, and by B to D worked a dissolution, and 
each thereupon became tenants in common of the partnership property with his fellows. 
In such case A and B might convey their shares to D, who, thereupon, would become a 
co-tenant with the other associates, and D’s running the boat on the route for which 
she was built and contemplated to run, did not operate as a conversion of his co-ten- 
ant’s shares. But D would be liable to account for their shares of the profits, and also 
for any deterioration of the boat occasioned by improper or negligent use of her. 

4th. To entitle a plaintiff to an injunction in such a case, the complaint must contain an 
averment that the defendant is insolvent, or that there is great danger that the boat 
will be lost to the other owners, or that they will thereby sustain great and irreparable 
injury 3 it is insufficient without such an averment in the complaint to set forth matters. 
of that nature in the affidavit for the injunction. : 

5th. The legal title proceeding from A, the shipwright, to B, who enrolled in his own 
name and conveyed to D, by such conveyance, under the act of congress, became vested 
in D. 

6th. E’s advancing money to assist in constructing the boat, and owning stock in the 
association intended to be formed, but which was never organized but was dissolved, 
does not constitute him a part-owner in the boat apart from the legal title. 

“th. In an action for detaining personal property, and upon claim and delivery under the 
code, the payment of the damages recovered in that action, operates as a change in the - 
title of the property. Until such payment, the undertaking given on the claim and 
delivery, stands in the place of the money, and works the same consequences. 


The plaintiff, a resident of the State of Vermont, commenced his 
suit on behalf of himself and others, members of an association pro- 
osed to be formed, called The Champlain Steamboat Company, against 
Tene D. Chapman and Thomas Collyer and John Cocks, and in 
his complaint he set forth and alleged that previous to the first day of 
December, 1851, a joint stock association was organized at Whitehall, 
in Washington County, in the State of New-York, for the purpose of 
constructing a steamboat to be used for the conveyance of passengers 
and freight on lake Champlain, and for such other purposes as the 
board of directors thereof should determine. 

The capital stock consisted of three thousand shares of twenty-five 
dollars each. The shareholders were three hundred and sixty differ- 
ent persons, who subscribed for all of the stock. 

The plaintiff had subscribed for six hundred and fifty shares and had 
actually paid $16,250, and besides owned other stock, making his gross 
interest $18,000. That the said association employed the slentont, 
Thomas Collyer, to build a boat for them at the rate of eighty-five 
dollars per foot in length, and the boat measured two andunl and 
forty-one feet in length, amounting in all to $20,485. That Collyer 
had completed his contract and had been paid therefor, but he still 
claimed $4,375 as due to him, which the association was ready and 
willing to pay him. 

That the defendants, Collyer and Chapman, were stockholders in 
the association. That the association had paid for furniture and for 
fitting up the boat besides the amount paid to Collyer, about $40,000, 
making about $60,000 in gross paid for the boat; that it would take 
about $5,000 more to complete the boat and put her in running order. 
That the boat had been in the possession of the association from the 
1st December, 1851, to the 8th April, 1852, at which time-the defen- 
dants, Collyer and Chapman, forcibly took her out of the possession 
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of the association and retained it ever since, by force, employing be- 
tween one and two hundred men for that purpose. 

That, in consequence of such acts, the said steamboat was suffering 

reat injury and was depreciating in value. The season for navigating 
ta Champlain had arrived and the association was wholly unable 
to obtain possession of the boat, or to carry into effect the object and 
purposes of its organization. 

That its entire purpose and object of formation had failed through 
the improper acts of the defendants, and their agents and other per- 
sons assisting them. That the defendant, Chapman, claimed that he 
purchased of Collyer and he had registered the vessel in his own name 
as owner, and on the 3d day of May, 1852, the defendant, Chapman, 
made a pretended sale of the said steamboat to the defendant Cocks, 
who now claimed the vessel as owner, although he paid nothing for 
her, and at the time of his puchase Cocks knew that she was the prop- 
erty of the association, and notof Chapman from whom he bought. 
That Chapman was irresponsible, and he and Cocks denied that the 
association had any interest in her, and claimed that she was the prop- 
erty of Cocks who held possession of her by strong arm. That by 
reason of the premises the object of the association had failed and its 
interests required a dissolution. Relief was then prayed that the 
association be dissolved, an injunction and receiver, and that the boat be 
sold and proceeds distributed. Upon this complaint and upon affida- 
vits verifying the allegations of the complaint, and showing other in- 
equitable acts on the part of the defendants Collyer and Chapman, 
a motion was made at the Warren Circuit in May, 1852, before Mr. 
Justice Allen, for an injunction and receiver. On the hearing of the 
motion the defendants introduced affidavits denying the case made 
out on the part of the plaintiff, whose application was therefore denied 
with costs, but with privilege to renew on new papers, showing a more 
extended case for an injunction. The motion was then renewed at the 
July general term at aes, in Franklin County, before the four Judges. 

When the motion was heard at Malone, issues had been joined on 
the part of the defendants, Collyer, Chapman, and Cocks, and as those 
issues, so far as regards the defendant Cocks, bear upon the questions 
argued and decided, a brief reference is now made to them. 

he defendant, Cocks, set up that he purchased the vessel of Chap- 
man for $40,000, payable by assuming a chattel mortgage on the ves- 
sel for $13,000 in favor of the shipwright Collyer, for the balance of 
his building price ; the difference, viz.: $26,000 and upwards, by his 
. four promissory notes at three, six, nine and twelve months, with interest. 
That he purchased without notice of any equitable rights of any per- 
sons whatsoever, and of the person in whom the paper and the posses- 
sory title was vested. That on the records at Plattsburgh (the Collec- 
tor’s office) there was no other title enrolled but that of the person 
from whom he bought. That on purchasing from Chapman, he took 
from him the usual bill of sale—had it enrolled in his name with all 
the formalities required by law, at the Collector’s office in Plattsburgh, 
and thatthe legal and possessory title now was vested and remained 
in him as owner. . 

VOL. XI. 14 
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It also set up that there was pending another suit for the same 
subject matter of action with this, viz.: a suit in the nature of 
a replevin, commenced by A. H. Griswold, as president of the alleged 
association called The Champlain Steamboat Company, to recover pos- 
session of this vessel from Messrs. Collyer & Chapman, which suit was 
then pending and undetermined. It also set up that in the latter suit 
a redelivery had been made to the recaptors on pledges, and the re- 
captors then had conveyed to Cocks, who thereby procured both the 
legal and the possessory title. ‘ 

t also denied the existence of any such association as The Cham- 
plain Steamboat Company, and alleged that he was not a member of 
any such association. 

The papers of both sides used on the motion at Malone were exceed- 
ingly voluminous, but the following is a brief summary of the facts 
which appeared on the motion. 

In September, 1850, defendant Chapman made a contract in writin 
with defendant Collyer for the construction of a steamboat to be “a 
on lake Champlain, of certain dimensions and for a certain price. 
Under the contract defendant Collyer went on and got out a portion 
of the materials of the boat, but owing to the inability of Chapman 
to make his payments, the boat was not proceeded with until the 
spring of 1851, when defendant Chapman, who was unable, out of 
his own fund, to pay for the boat, got up articles of association for the 
purpose of forming an incorporated company, who might construct 
and pay for the boat and take the title to the same. 

The following is a synopsis of the articles of association : 

Art. 1. provided, that such persons as shall become subscribers to 
said articles, and stockholders under the same, shall be constituted an 
association by the name of The Champlain Steamboat Company, for 
the purpose of constructing a steamboat to be used as stated in the 
complaint in this action. ' 

Arr. 2. provided, that the capital stock should consist of $75,000, 
divided into three thousand shares of $25 each, and may be increased 
to not exceeding $100,000 by the vote of not less than two-thirds of 
the stockholders. 

Art. 3. provided, that the defendant, Chapman, should be agent 
to procure subscriptions and require each subscriber to pay to him 
at the time of subscribing twenty shillings on each share. 

Arr. 4. provided, that no meeting to elect directors should be 
held until the bona fide subscription shall amount to $30,000, and 
Messrs. Catlin and Hickox were declared a committee to examine such 
subscription, and when they should make a certificate in writing and 
deposite the same with Chapman, that the amount of the bona fide 
subscription equalled the sum of $30,000, a meeting of the stockholders 
should be held as provided in Article 5th. 

Arr. 5. provided, that the stock, property and affairs of said as- 
sociation shall be managed by a board of five directors, to be appoin- 
ted as follows: as soon as $30,000 of said stock shall have been 
subscribed and certified as last provided, a meeting of the stockhol- 
ders might be called on ten days’ notice for the election of directors, 
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each stockholder to have one vote on each share, in person or b 

roxy, and the five persons having the highest number of votes sh 
be directors, and shall hold their office for one year and until their 
successors are appointed and qualified: provided, also, for fillin 
vacancies in the board of directors, the mad Fe of by-laws and oalf- 
ing meetings of stockholders. 

Art. 6. provided, that the directors should elect a president, clerk 
and treasurer, who shall, under the direction of the board, receive and 
pay out all moneys collected from subscribers or other sources. 

Arr. 7. provided, that such board shall make assessments on the 
subscription, but not to exceed $25 per share. 

Arr. 8. provided, that said board may appoint one of their num- 
ber as agent to act for the association, who shall be empowered to 
make all contracts which might be necessary for the purchase of ma- 
terials, and for the construction of a steamboat of the size, cost and 
power directed by the board, and, with their advice and approval, 
make contracts as above stated necessary to carry out the object of the 
association ; provided, no debt to be contracted beyond the amount of 
bona fide subscriptions. 

Arr. 9. provided, that no subscriber shall sell his stock without 
offering it to the treasurer, who might purchase it for the association, 
and no transfer of stock sold contrary thereto should be allowed on the 
books nor any purchaser allowed to vote thereon. 

Arr. 10. provided, that as soon as an act of incorporation of said 
company should be procured, the company were to be organized under 
it, and if said act should be procured, a certificate of stock was to be 
issued to subscribers, &c. 

Arr. 11. provides, that the articles might be amended or altered 
by a vote of two-thirds. 

It is then provided that the subscribers, each for himself, take the 
number of down set opposite their respective names, under and pur- 
suant to the foregoing articles; and they agreed, for value received, to 
pay over to the treasurer of the company to be appointed, all such 
assessments as might be made, in such manner and amounts and 
times and places as the board appointed. 

In the neighborhood of April, 1851, Chapman came to the city of 
New-York and paid Collyer $1,700, which he said his friends had 
advanced him. That Collyer must go on and hurry the boat. That 
he was getting up a company, and would obtain a charter from the 
Vermont Legislature and was going to transfer the boat, when done, 
to such chartered company, if chartered, and in the meantime those 
who were going to obtain the charter would furnish him with funds. 
But at that time no company was actually in existence. Under this 
understanding, Collyer went on with the boat, Chapman, from time to 
time, giving Collyer money to pay for her as she advanced in construc- 
tion in installments according to the written contract. Collyer, after 
some time, was informed that a company had been formed at Burling- 
ton, Vermont, who had drawn up articles of association which looked 
to the obtaining an act of incorporation. ° 

That this company was advancing Chapman money to pay for 
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building the boat ; that they were going to take stock in the company 
and take scrip to the extent of the money so advanced, and Chapman 
was to transfer the boat to the company, when incorporated, upon 
paying for her erection. 

Subsequently an act of incorporation was obtained from the Ver 
mont Legislature, but it was never adopted by the subscribers and 
there was never any organization under it. In the printed articles of 
association, it was provided that the company should have an exis- 
tence when incorporated. It would seem that when it was determined 
not to adopt said charter, there was some indefinite idea formed of 
becoming a joint stock company, but there had never been but one 
meeting of the persons who proposed to become incorporated as afore- 
said, until about February, 1852, when they held their last regular 
meeting. 

There was never any regular organization so as to make those per- 
sons a stock company, that is, a copartnership firm, so that any indi- 
vidual member was liable for all debts it might contract. It is true 
that for many purposes they seem to have considered themselves a 
joint stock company, and the different members advanced to Chap- 
man about the amount of money which it was stated in the complaint 
herein was paid for building the boat, and Chapman used the same 
to pay for ae her, and both Collyer and Chapman remarked to 
different persons that they were building the boat for the company. 
At the first meeting of the subscribers to the articles, they appointed 
A. H. Griswold president, and a portion of the money received by 
defendant Collyer for building the boat afterwards was paid by Gris- 
wold directly to Collyer. 

As early as May, 1851, as Chapman was a man of small means, 
Collyer, thinking it would be safe for him to get some of the leading 
men of wealth who were getting up this company, in building this 
boat, to guarantee the carrying out the contract on the part of Chap- 
man, ah Collyer drew up such a guarantee for A. H. Griswold, the 
president, to sign on behalf of the company. This guarantee was 
presented to Griswold to sign, annexed to the contract ; he refused to 
sign it, and when frequently urged to sign it always refused and the 
association also refused. ‘ Collyer agreed, as the boat progressed, ver- 
bally, to take $7,000 of stock in said company, provided it should be 
organized and he be paid for building her by Chapman, and if the 
boat should become the property of said company. 

They elected Collyer a director, but he appears never to have recog- 
nized his election. The boat, under the instructions of Chapman, be- 
fore the company was formed, was commenced longer than at first 
se sage as the contract itself contemplated, and was built accord- 
ingly. 


‘When Collyer was nearly done his part of the job, Griswold, the 
president, who had now in his possession all the funds advanced by 
persons proposing to form a company, refused to advance for Chapman 
any more than the original price named for a boat of the first named 
dimensions ;. he said she had not been built for the company, and that 
the company had not authorized Chapman to have her built at any 
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larger expense or of a larger size. Chapman, having no funds of his 
own at command, could not pay Collyer. Collyer then at once gave 
to Chapman the shipwright’s bill of sale and shipcarpenter’s certifi- 
cate, and had her enrolled in Chapman’s name, whom alone he had 
known as owner, and took back from Chapman a mortgage to secure 
him for the balance due for building her, which was $13,663.10. This 
was immediately done, but not icine Collyer notified Griswold he 
would do so unless paid. She was enrolled in name of Chapman and 
said mortgage simultaneously taken back and duly recorded at the 
office of Collector at Plattsburgh, and copy duly filed with town Clerk 
at Whitehall, and Collyer retained, as mortgagor, the possession 
which, until then, he had kept as builder. — 

The company insisted that Collyer had agreed to take $7000 stock 
and that this amount would pay him all that was due him, whereas 
Collyer claimed there was this amount of $7000 due and enough for 
extra size of boat to make his claim $13,663.10. Griswold and Austin 
then forcibly put on board some men to keep possession; this was the 
8th April. There was then a struggle for the possession, in which the 
defendants, Collyer and Chapman, succeeded. On the 29th April, in 
the evening, the sheriff of Washington County came on board with a 
process of replevin (proceedings under § § 206, 207 of the code) in a 
suit commenced in the Supreme Court by Alfred H. Griswold, as 

resident of the Champlain Steamboat Company, plaintiff, against 

homas Collyer and Thomas D. Chapman, defendants. The sheriff 
took possession of the boat under said process, and instead of waiting 
the three days, given by the code to the defendants to bond her, was 
about proceeding, the same evening, to deliver her over to the plain- 
tiff Griswold. This fact got noised about the village of Whitehall and 
some two hundred and fifty persons collected about her spontaneously 
to prevent such transfer, if possible, including a large number of the 
quasi stockholders or persons who had advanced funds to Chapman 
to build the boat. 

The sheriff, after taking advice, determined he could not deliver the 
boat to Griswold before the end of said three days, and on the third 
day, Monday, the 3d May, Collyer bonded her. Defendant Cocks 
was one of the sureties and proved himself the owner of unencum- 
bered real estate, worth $400,000, and much other personal property, 
and the boat was duly delivered to the defendant by the sheriff. This 
replevin suit, to which both defendants appeared, was pending at the 
time the motion was made. After the boat was bonded, defendant 
Cocks, one of the sureties, purchased the boat of Chapman for $40,000 
subject to said consideration money mortgage of $13,663.10 as part of 
the purchase money, Cocks paid Salonie taped the $13,663.10 in his 
notes at three, six, nine and twelve months, with interest. Chapman 
immediately assigned these notes to Collyer as security for those per- 
sons who had advanced funds for building said boat (the quasi stock- 
holders). 


The argument of the motion, on the part of the plaintiff, was opened 
by Judge Gibson, who maintained : 
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1st. That the association called The Champlain Steamboat Compa- 
ny, was duly organized and the defendants, Collyer and Chapman, 
were members of it. 

2d. That that association had employed Collyer to build that steam- 
boat for them for a certain price. That it had been built openly and 
avowedly for the association by Collyer, who had been paid and offer- 
ed to be paid by the association for all the amount of its construction. 
That, in addition to that amount, the association had expended some 
$40,000 in furniture and fitting for the boat. That, therefore, the 
boat and its appurtenances were the property of the association. 

3d. That the transfer by Collyer to Chapman was a fraud upon the 
rights of the other stockholders, and worked a dissolution. That 
Chapman had acted as the open and authorized agent of the associa- 
tion, and could not be permitted to take a title in exclusion of his as- 
sociates. 

4th. That the defendant, Cocks, did not pay anything more than 
mere promissory notes for the steamboat when he bought her, and that 
he parted with no money, and, therefore, he could not be termed a 
purchaser for a valuable consideration. That he took with notice of 
the equitable rights of the association, and, therefore was not a bona 
fide purchaser, and acquired no title. 

5th. The defendant, Collyer, — a director, and the defendant, 
Chapman, being agent for the stockholders, were quasi trustees, and 
the defendants, Collyer and Chapman, were guilty of a breach of 
trust in conveying to Cocks, who, having notice of the trust, stood 
precisely in their shoes, and was answerable in equity for the trust 
property of which he became thus possessed. 

6th. The objects of the association having thus failed, the plaintiff 
had a right to a dissolution and to an injunction and receiver. 


D. McMahon, Jr., for the defendant, Cocks, in reply, after canvass- 
ing the case, as made by the moving affidavits, and as answered by 
the defendants, maintained— 

First. The plaintiff, in his papers, had presented no case calling for 
the interference of the Court as against Cocks, because 

1st. Cocks was not shown to be a member of this alleged stock 
company, and, therefore, cannot be charged as a co-partner or co- 
owner. 

2d. The complaint was, therefore, improperly founded as to him. — 

3d. No charge of fraud was alleged against Cocks, or combination, 
the allegation merely being that a pretended sale had been made to 
him with notice, and that no payment had been made by him therefor. 

4th. There was no allegation that Cocks was insolvent or unable to 
respond to the judgment of this Court in the premises. 

5th. Moreover the complaint did not claim relief in this, that the 
said sale be set aside as a fraud upon the stockholders. 

Second. The only pretence or foundation for the complaint and in- 
junction against Cocks, was 

1st. That a pretended sale had been made of Chapman’s interest to 
him on 3d of May, 1852. That Cocks claimed some interest under 
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that pretended sale. That Cocks paid nothing for the sale, and that, 
at the time of the sale, he knew the boat was not the property of 
Chapman, but belonged to the association, and was acquainted with 
the facts thereto. 

All these allegations are on information and belief, and do not 
charge the facts upon knowledge, and are, therefore, insufficient. 

2d. The entire equity of the bill is denied in this, viz. : 

Cocks was shown to be a very wealthy and reputable man; a per- 
son owning steamboats—engaged in steamboat lines. Was entirely 
unacquainted with the stock company, and buys of a person, in whom 
the legal and possessory title is, for the time being, vested, takes a 
bill of” sale regularly, has it registered, and pays and assumes a lia- 
bility of $40,000. 

No secrecy was had about it. The terms of credit are the usual 
terms, and the price paid was as much as the ee is worth. 

3d. The property was not to be taken out of the reach of this Court 
or the Courts of Vermont. Is put on theline as an independent line 
at low rates of fare, and is of great service and benefit to the public. 

4th. The Court will not assume the arbitrary form of interfering 
with a man’s property in this way without the defendant is irrespon- 
sible or unable to respond to the gudgment of the Court. 

5th. No prejudice can be worked to the plaintiff because the presi- 








’ dent of this company commenced a suit in the nature of replevin to 


get this same property, and it had been bonded in $120,000. 

If the association had a title then they must succeed in this reple- 
vin suit, and that preserves the rights of the plaintiff as an alleged 
shareholder. 

To authorize an injunction there should not only be a clear violation 
of the plaintiff's rights, but the rights themselves should be certain 
and capable of being clearly ascertained. Olmstead v. Loomis, 6 
Barbour, C. R., p. 152. 

When a party has a sufficient remedy in an action for trespass, and 
it does not appear that the injury is irreparable, an injunction ought 
not to be granted. Livingston v. Hudson R. Co., 3 Code Rep., 1438. 

If the facts on which the complainant’s equity rested were positive- 
ly denied, the injunction must be dissolved. Gibson v. Tilton, 1 
Bland, p. 355; Ward v. Van Bolklin, 1 Paige, 100; 6 Paige, 275. 

6th. Moreover the only way this question of Cocks’ title can be 
tried, is by the replevin suit to test that title. It cannot be tried on 
affidavits. 

7th. Again, enjoining this steamboat will make a great public in- 
convenience—will stop travel at low rates of fares. 

Third. This stock association was never organized ; it was prospec- 
tive in its nature, as will be seen by the articles of association. is 
organization, imperfect and incomplete as it is, never took place until 
February, 1852, which was many months after the boat was put under 
construction, and when it was nearly constructed as to the hull. © 

The company never contracted with Collyer for it. The contract to 
build was made with Collyer by Chapman alone, and after the boat 
was built, and when Collyer was desirous that responsible parties 
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should take the boat and give back a mortgage for the amount due, 
the unorganized associates refused to accept the title or to assume the 
contract with Collyer by Chapman, and therefore Collyer gave them 
notice that he would convey to Chapman. The whole affidavits show 
that the advances made from time to time, by the different subscri- 
bers, were made for the purposes of creating an independent line— 
not as a co-partnership or association, but were made individually. 

But of all these facts Cocks had no notice. They assumed no lia- 
bility, and no suit could have been sustained against them by Collyer 
for the construction of his boat. 3 Edward’s Chancery Reports. 

Fourth. The motion, therefore, should be denied. 

On the question of receivership, the counsel referred to, and com- 
mented at length, on the case of Dunham & Dimon v. Jarvis, 8 Bar- 
bour, Sup. Ct. Repts., p. 88, and maintained that it was out of the 
question to think of running this boat through the vehicle of a 
receiver. 

On the question of title, through the registry, Mr. McMahon re- 
ferred to and commented upon the act of congress of 1850, chap. 27, 
§$ 1, 9 vol. Statutes at large, p. 440. 








Samuel Stevens, on same side, in addition to the points maintained 
by his associate, argued— 

First. That Cocks was a bona fide holder for a valuable consider- 
ation, because 

Ist. He had paid $40,000 for the boat in his promissory notes, 
which notes had been, by an express trust deed, made over for the 
benefit of the stockholders, and they were entitled to recover that 
amount of him. 

2d. Cocks had no legal or equitable notice of the equitable rights of 
the plaintiff and his associate stockholders. The only notice he had 
was that a replevin suit had been commenced by Griswold, as the 

resident, to try the title of the steamboat, and, under that proceed- 

ing, the boat had been redelivered to the defendants in that suit, viz. : 
Collyer and Chapman, who thereby became recaptors on pledges, and 
they conveying after such recaption to Cocks was so far from being a 
notice which should put them on inquiring as to the equitable position 
of any one towards the boat, tended rather to confirm any title which 
the recaptors should give him. 

3d. That the articles of association showed that it had never been 
fully organized, but pointed to some period of time when, upon the hap- 
pening of certain events, that the stockholders should become com- 
pleted organized for the purpose of taking a title. 

4th. That under the present organization there was no liability ac- 
cruing against any of the associates for the construction of the boat, 
and > dn was no person privy with Collyer in the construction of the 
boat but Chapman, and Collyer acted properly in conveying to 
Chapman after the refusal of Griswold, the president, to act in the 
matter. 


EF. H. Rosecrans closed the argument for the plaintiff, and com- 
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batted the various positions of the defendants’ counsel at great length, 
and, by various illustrations maintained that the actual title in the 
boat was in the plaintiff and his associate stockholders, who alone had 
the right to the possession thereof, and the sale by Chapman to Cocks 
was a breach of trust and the association, could reach the trust pro- 


perty. 
After advisement the Court delivered the following opinion : 


Wuarp, P. J.—The grounds on which the plaintiff asks the Court 
to put thesteamer R. W. Sherman, pending the action, into the hands 
of a receiver and to enjoin the defendants from running her, is that the 
boat is the property of an organized association of which the plaintiff 
is a member ; that the detendainta, under cover of being joint owners 
with the plaintiff and others, are unlawfully in possession of the boat 
and claim to exercise an exclusive control over her. 

The ultimate relief prayed for is a dissolution of the association— 
the sale of the boat and an account and distribution of the proceeds. 

First. Assuming the facts to be as they are stated in the complaint, 
the association formed for the building of the boat was a partnership. 
It was never incorporated, although it was intended, in the beginning, 
that a charter should be obtained. As amere partnership the sale by 
Collyer to Chapman and by the latter to Cocks, worked a dissolution 
of the company. 3 Kent Com., 59; Coly. on Part. 59. Such would 
be the case as among the members of the concern whatever might be 
its effects as regards the public to whom no notice of the dissolution 
was given. While the partnership remained, the partners are clearly 
joint-tenants in the stock and effects. 

By the dissolution, the joint-tenancy is severed, and the om be- 
come tenants in common of the partnership property. If it be as- 
sumed that Chapman could convey no more to Cocks than the shares 
which he himself owned at the time, still Cocks, by the purchase, 
became a part-owner of the boat, and, of course, a tenant in common 
with the other owners; as such part-owner he was as much entitled 
to the possession of the boat as the plaintiff or any other part-owner. 
His running the boat on the lake, as a passenger and freight boat, is 
not a conversion of her. He may, indeed, be liable to account tu his 
companions for their share of the profits, and he may be responsible 
to them for any deterioration of the boat, occasioned by improper or 
negligent use of her. An injunction cannot be granted against him with- 
out an allegation in the complaint that he is insolvent, or that there is 
great danger that the boat will be lost to the other owners, or that the 
will thereby sustain great and irreparable injury. There is no suc 
averment in the complaint. The plaintiff cannot entitle himself to 
an injunction by matters stated in the affidavits when there is no alle- 
gation in the pleading upon which such matter is based. If the 
affidavit made out a case of danger, it would not be sufficient to enti- 
tle the plaintiff to an injunction without an amendment of the com- 
plaint, averring the requisite facts to constitute danger. But these 
affidavits are met by attidavits on the other side, which clearly show 
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the undoubted responsibility of Cocks, and thus dispel every appre- 
hension of danger of loss to the other part-owners. 

The reasons for withholding an injunction are equally cogent against 
utting the boat into the hands of a receiver: Upon the case made 
y the plaintiff we think there is no just ground either for a receiver 

or an injunction. 

Second. The leading facts relied on by the plaintiff are controverted 
by the defendants. 

It is denied that the plaintiff is even a part-owner of the boat. The 
existence of any association creating a partnership between the part- 
ties is also strenuously denied ; of course, it is denied that the boat 
was built by the association or was ever in their lawful possession for 
a moment; on the contrary, it is affirmed that she was built by Coll- 
yer under a contract in writing entered into by him with Chapman. 

Apparently Collyer had no remedy but against Chapman, and his 
lien as builder. Mr. Griswold, as president of the association, refused 
to guarantee the contract or make himself personally liable, and it is by 
no means certain that any such association was ever formed as would 
make the members liable as partners. It is not necessary to decide that 
question now, and it probably cannot be decided upon affidavit. Chap- 
man doubtless received funds from the subscribers to the intended 
association and paid them unto Collyer. He is therefore liable to 
the persons, whose money he has received, to account for it. But 
upon the case made by the defendants’ affidavits, the legal title to the 
boat is now in Cocks. That title is derived from the builder and the 
person for whom the boat was built, and he has all the documentary 
evidence of title which the act of congress requires. 

Apparently the plaintiff has no legal title to the boat. He ma 
have made advances which have helped to construct the boat, thoug 
this fact does not very clearly appear. He may be the owner of stock 
in an association intended to be formed, but which has never been 
organized, or which has been dissolved. Ifit beso there will be some 
remedy found to reimburse him his advances when it is known to 
whom they have been made. 

It is premature to anticipate the final judgment of the Court in the 
whole case ; we have now to deal only with the motion for an injunction 
and receiver. 

Third. Another view of this subject may be taken growing out of 
the action in the nature of a replevin. On the part of the plaintiff it 
is alleged that the boat was bnilt by and for the association of which 
Mr. Griswold was president, and that the boat belonged to that associ- 
ation. The plaintiff was a member of that association. Mr. Gris- 
wold, as such president, in April last, commenced an action under the 
code against Collyer and Chapman for the boat in question, alleging, 
in his aflidavit, that he was entitled to the possession of her, and swear- 
ing to her value at sixty thousand dollars. Under that action the boat 
was taken out of the hands of Chapman and Collyer by the sheriff, 
but was redelivered to them before they sold to Cocks under the pro- 
visions of the code on their giving an undertaking executed by two 
sureties in the sum of $120,000 for the delivery of the boat to the 
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plaintiff, Mr. Griswold, if such delivery should be adjudged, and for 
the payment to him of such sum as might for any cause be recovered 
against the defendants ( Code, s. 211). 

If Mr. Griswold should recover in the suit for the delivery of the 
boat, and the boat not be delivered to him, his remedy on the under- 
taking would entitle him to recover the full value of the boat and all 
damages to the amount of $120,000. This sum was double the value 
of the boat as sworn to by Mr. Griswold, and the sum is amply secured 
by two responsible sureties. The payment of these damages would 
operate as a change of the title of the boat. In the meantime the 
undertaking stands in the place of the money and works the same con- 
sequences. 

nder this hypothesis we cannot fail to see that Mr. Griswold loses 
nothing by leaving the boat where it is. Nor does Mr. Austin lose 
anything, for, upon this theory, he, as amember of the association of 
which Mr. Griswold is president, will be entitled to be reimbursed for 
his share of the boat out of the money collected on the undertaking. 
He is, in short, through Mr. Griswold, a party to that action. 

But —— there was no association, and that the individuals who 
advanced money to build the boat are merely tenants incommon; Mr. 
Griswold must, in that case, fail in his replevin suit. The parties will 
all stand upon their respective rights independent of the association. 
Their rights, if they cannot be adjusted in this action, will neither be 
lost or impaired, and the parties will resort to such other remedy as 
they may be advised. In denying a motion for an injunction and re- 
ceiver, we wish, as faras practicable, to preserve the rights of all who 
are interested in this controversy. It will be for the benefit of all that 
there should no longer be a scramble for the possession of the boat, 
and that accurate accounts should be kept of her receipts and disburse- 
mets pending the litigation, and that the defendants should not sell or 
mortgage her without leave of the Court. mn a 

We accordingly order that the motion for injunction and réceiver be 
denied with ten dollars costs; that the plaintiff be restrained from 
interfering with the boat pending this action; that the defendants file 
monthly accounts of receipts and disbursements in the office of the 
Clerk of Washington County, duly verified, and be forbidden from 
mortgaging or selling the boat without leave of the Court, and that 
either party have leave to apply for a modification of this order. 
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General Term, Fifth District. 
Before ALLEN, PRATT and HUBBARD, Justices. 


Jonn Srrrxer v. Louisa Lynow AnD OTHERS. 


DEMURRER TO COMPLAINT.—PARTITION.—LEGAL ESTATE OUTSTANDING.— 
, CAUSE OF ACTION UNDER CODE. 


ba | plaintiff in partition must be in actual or constructive possession of his undivided 

share. 

When, therefore, the complaint shows that the legal title is in a third person, as trustee, 
the defect is fatal to the suit. 

It is not a sufficient cause of action, under the 118th section of the code, to allege that a 
defendant claims an interest in the controversy adverse to the plaintiff and is, therefore, 
& proper party. 

The nature of the claim must be stated, otherwise there would be no method of ascer- 
taining whether it could be joined with the main subject of litigation under § 167; 
ons, at all events, the defendants are entitled to know what the complaint is against 
them. 

The rule that adverse titles are not to be tried in partition, is not changed by the code, 


Demurer to a complaint for the partition of certain lands situated at 
Rome, in the County of Oneida. 

The plaintiff alleged in his complaint, that he was the owner in fee 
simple absolute of one undivided tenth-part of the premises ; that the 
remaining nine-tenths were owned in fee simple absolute by the 
defendants, Louisa Lynch, who was entitled to five-tenths, D. L. 
Lawrence, J. Pringle and wife, and N. Luquer and wife, who owned 
the other four-tenths. 

He then averred that the defendant, Frederick De Peyster, became 
vested with the legal title in fee of the whole premises as surviving 
trustee, with Jane Lynch, who had recently died; that said De Pey- 
ster had not parted with such legal title by any conveyance or act, 
and had not ton discharged of the trust. He then alleged that Mary 
H. Bolton and five other defendants claimed some right, interest, 
estate or title in the lands in question, or to some part thereof, but that 
their claim was illegal, inequitable, and void, yet they claim an 
interest adverse to the plaintiff and to the other defendants, and are, 
therefore, necessary parties to a complete determination of the ques- 
tions involved in the action, and he prayed that Mary H. Bolton and 
the five others be adjudged to have no title or estate in the land, and 
be for ever barred from claiming the same, and for a partition among 
the owners. 

To this complaint the defendant Bolton and others demurred, and 
assigned the following causes of demurrer. 

1. The complaint states no cause of action against them, but, on the 
contrary, expressly states there is no cause of action against them. 

2, The complaint does not state the plaintiff is in possession of any 
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+ of the land, but, on the contrary, it appears that the legal title is 
in Frederick De Peyster. 

8. This is a proceeding against these defendants to determine claims 
to real estate, and none of the requisites to such a proceeding have 
been complied with. 

4, There is a misjoinder of causes of action in this. A suit in par- 
tition has been improperly united with a proceeding to determine 
claims to real estate. at 








W. Watson in support of the demurrer. 


C. Comstock, for the plaintiff, cited Code, § 118; Pr. R., 358; 4 
John Ch. R., 276; 2 R.8., 318; 3 Paige, 245. : 


Pratt, J.—The complaint is bad in several particulars. In the first 
place it does not set forth facts sufficient to constitute a cause of action: 
It alleges, generally, that the plaintiff and several of the defendants 
are seized in fee of the premises as tenants in common, but it also 
shows that the legal title has been conveyed to one Frederick De Pey- 
ster, as trustee, and it nowhere appears, by the complaint, that he has 
ever been divested of such title. Now the pleader has not only failed 
to shew, by the complaint, how the title has been transferred from De 
Peyster to the plaintiff and his co-tenants, but he has negatived there- 
in almost every method by which the title could be thus transferred. 
It alleges that the said De Peyster has not parted with said legal title 
by any conveyance or other act, and has not yet become discharged of 
the trust by any accounting or decree, nor has he discharged such 
estate of all liens and claims which may be preferred by him on aec- 
count of such trust. 

It is true, the complaint contains an allegation that no legal or 
equitable title remains in the trustee, yet I apprehend that after shew- 
ing, by facts, a title in him, it is not sufficient to say that the title is 
not in him, but the pleader should state the facts by which the title 
has been divested and transferred to another. 

In the second place, independent of this point, the complaint does 
not state facts sufficient to constitute a cause of action against the de- 
fendants who have demurred in this cause. Although there .? be 
facts sufficient to constitute a cause of action against a eg of the 
defendants, yet if there are others against whom no sufficient cause of 
action is shewn, they may demurr; such was formerly the rule in 
chancery and the same rule obtained under the provisions of the code. 
This objection cannot be taken under the 4th subdivision of § 144, 
which allows a party to demurr for a defect of parties. ‘That refers to 
a deficiency po not an excess of parties, being, in this respect, also 
the same as the old rule in chancery. 

But if persons are made parties defendants, against whom no cause 
of action is shewn by the complaint, they may demurr. 

In this case the allegations in the complaint do not shew in what 
manner these defendants, who have demurred, have any interest in 
the subject matter of the litigation: The allegation issimply that they 
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claim some interest in the premises, which claim is illegal and void. 
Now, although § 118 of the code provides that any — may be 
made a defendant who has or claims an interest in the controversy, 
adverse to the plaintiff, yet I apprehend something more is necessary 
to be stated in the complaint than merely that they claim such interest, 
especially if the claim is controverted. The nature of the claim should 
be stated, otherwise there would be no method of ascertaining wheth- 
er it could be joined with the main subject of litigation under the pro- 
visions of § 167. j 

Again, under the former practice, the Court of Chancery, in a suit 
for partition, would not litigate an adverse legal claim. If the legal 
title was denied, or was not clearly established, or depended upon 
doubtful facts or questions of law, the Court would dismiss the bill, 1 
J. Ch.,111 ; 4 Barb., 498. I know ofno reason why the same rules do 
not now prevail ; § 167 restricts rather than enlarges the right to join 
different causes of action. 

Again, if the defendants claim a legal right, they are entitled to 
have it tried by a jury, but this action for partition, under the provi- 
sions of the code, is triable by the Court. Ifthey are in possession, the 
true method of trying titles is by an action to recover the possession. 
If they are not in possession, I know of no method except by pro- 
ceedings under,the statute for the determination of claims to real estate, 
which, under the code, may now be done by action. At all events, 
the defendants are entitled to know what the complaint is against them 
before they should be compelled to answer. If they hold or claim 
under color of a title, which, for any reason, is invalid, the facts should 
be stated in order that the Court might see whether it is such a sub- 
ject of litigation as is proper to be joined with a claim for partition, 
and, also, thus the defendants may either deny or avoid the facts thus 
alleged. 

Judgment for defendants on demurrer, with leave, &c. 
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PRACTICE CASES. 


N. DO, Superior Conrt. 
(October General Term, 1852.) 


Before Chief Justice OAKLEY and DUER and CAMPBELL Justices, 
E. anv R. Ricx agt. J. Husson, Impreapep wits Lynos. 


(30th October, 1852.) 


SUITS COMMENCED BEFORE THE CODE.—COSTS.—-IRREGULARITY OF 
JUDGMENT. 


Suits commenced before the code are excepted from the repeal of all former statutes in 
relation to costs. 

In such suits the right to costs, and the amount to be recovered, one upon the statu- 
tory provisions in force when the code was enacted—except in relation to those subse- 
quent proceedings to which the code may apply. 

A proceeding in a suit means an act necessary to 4 done to attain a given end, and the 

efinition neither includes the right to recover costs nor the amount to be recovered, 

The plaintiff, in an action commenced before the code, having obtained a verdict for $50 
only, held that the defendant, under the R. S., was entitled to recover costs. 

Held, also, that no judgment for the defendant for his costs, having been entered by the 
— of the Judge who tried the cause, or by the Court, the judgment entered was 
irregular, 

For this and other irregularities, judgment set aside with costs of motion. 


This was an action of assumpsit, commenced before the code, 
against the defendants as partners. It was transferred from the Sn- 
preme Court, and since the transfer two new trials had been granted, 
and upon the third trial the plaintiff obtained a verdict for $50, for 
which sum, with six cents costs, judgment in his favor was then 
entered. Under the code a plaintiff who, in an action for the recovery 
of money, obtained judgment for $50 is entitled to full costs, but ina 
case governed by the provisions of the R. S., unless the plaintiff recov- 
ers more than $50, the defendant is entitled to costs. The attorney for 
the defendant, believing that his client was entitled to 2 judgment for 
costs, procured the bill which he claimed to be taxed by a Judge, and 
deducting from its amount as taxed, the $50 for which the jury had 
rendered a verdict for the plaintiff, without any direction or order of 
the Court, or of a Judge, entered a judgment for the balance in favor 
of the defendant. No notice of any of these proceedings was given 
to the plaintiff’s attorney, and the defendant’s attorney, apprehensive 
that for this reason his judgment was irregular, then served a copy of 
his bill of costs and notice of its taxation, upon receiving which the 
plaintiff’s attorney obtained an order staying bis proceedings, and re- 


quiring him to show cause why the judgment he had entered should 
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not be set aside and the Clerk be directed to adjust the costs in favor 
of the plaintiff. 

The motion was first heard by the Chief Justice at Chambers, and 
his decision was now brought before the general term. 











A. Wright for plaintiff. 
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E. Sandford for defendant. 


By the Court.—Dvrr, J—As there can be no vested right in the 
costs during the pendency of a suit, both the right to recover them and 
the amount to be recovered must depend upon the legal provisions, 
which are in force when a judgment is obtained. It is for this reason 
that it has been frequently decided that a change of statutory provi- 
sions in relation to costs is just as applicable to existing as to future 
suits, ‘on part ratione the same construction must be given to a 
repeal. 

he 303d section of the code declares that “ all statutes establishing 
or regulating the costs or fees of attorneys in civil actions, are repeal- 
ed,” and unless the operation of these words is restricted by other 
— in the code, or by subsequent legislation, the repeal must 
oubtless be construed to embrace existing suits so as to deprive each 
arty of any right to costs therein, inany event, as against the other. 
t is hardly possible, however, to believe that such was the intent of 
the authors of the code and of the legislature, and we are satisfied 
that an exception in favor of suits then pending and undetermined, 
which it must have occurred to them was reasonable and just, is cre- 
ated by section eight in the introductory part of the code. That sec- 
tion declares that the second part of the act, which includes section 
303, “ relates to civil actions commenced in the Courts of this State 
after the 1st day of July, 1848, except when otherwise provided there- 
in,” plainly meaning except such provisions as are declared in terms 
to relate to suits previously commenced. This general declaration of 
the intent of the legislature, controls and directs the interpretation of 
every section and sentence in the second part of the code; and we see 
no reason for doubting that it is just as applicable to a simple repeal 
by which existing suits would otherwise be affected, as to new and 
positive enactments. Section 303 must therefore receive the same 
construction as if the words “ except in relation to suits commenced 
on or before the 1st day of July, 1848,” had immediately followed the 
words “ are repealed.” 

It was insisted, however, by the learned counsel for the plaintiff, that 
although this suit may be saved from the sweeping repeal in § 303, 
still the costs which are recoverable are not regulated by the statutory 

rovisions which were in force on the 1st of July, 1848, but that there 
is another section in the code which is applicable to this case, and, by 
a reference to which, the questions, which party is entitled to costs and 
the amount of those costs, must alone be determined. _— 
, The section upon which the counsel relied, which is § 459, by which 
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the provisions of the code are made applicable to future proceedings 
in suits previously commenced in the following cases : 

1. Where there has been no pleading, to the pleadings, and all sub- 
sequent proceedings. 

2. Where there is an issue of law or of fact, or any other question of 
fact to be tried, to the trial and all subsequent proceedings. 

3. After a judgment or order, to the ssousaiinas to enforce, vacate, 
modify or reverse it, including the costs of an appeal. 

It is to the second class of these cases that this suit belongs, and the 
argument of the counsel was that the entry of judgment and the ad- 
justment or taxation of costs are proceedings in the cause which 
necessarily involve the questions of the right to costs, and their amount, 
and that, as these proceedings are governed by the code, it is only by 
its provisions that the questions which they involve can be determined ; 
and, upon this ground, he contended that the right of the plaintiff to 
recover the costs, which the code gives, is exactly the same as if the suit 
had not been commenced at all until the code was enacted. 

It is evident that the argument of the counsel proceeded entirely upon 
the force which he attributed to the term “ proceeding,” and it would 
be unanswerable could we assent to the interpretation that he wished 
us to adopt ; but we cannot assent to it. The word “ proceeding,” both 
in its popular use and in its technical es has a definite mean- 
ing, which we cannot alter or enlarge. It means, in all cases, the per- 
formance of an act, and is wholly distinct from any consideration of 
an abstract right. A proceeding in a czvil action is an act necessary 
to be done in order to attain a given end. It is a prescribed mode of 
action for carrying into effect a legal right, and so far from involving 
any consideration or determination of the right, presupposes its exis- 
tence: the proceeding follows the right. The rules by which proceed- 
ings are governed, are rules of procedure, those by which rights are 
established and defined, rules of law. It is the law which gives a right 
to costs and fixes their amount. It is procedure which declares when and 
by whom the costs, to which a party has a previous title, shall be ad- 
justed or taxed, and when and by whose direction a judgment in his 
favor shall be entered. 

The sense of the legislature that the word “ proceeding” does not 
ex vi termini include costs, is clearly shown by the addition in the 
third subdivision of the section, of the words “ including the costs of 
an appeal ;” the addition was made because it was believed to be ne- 
cessary—because without it the costs of an appeal would not have been 
covered. There would have been a similar addition in relation to the 
costs of the suit, in the second subdivision, had that subdivision been 
intended to include them; the omission proves that they were meant 
to be excluded ; Expressio unius exclusio alterius: 

We are, therefore, clearly of opinion that the _ of the defendants 
to costs is not at all affected by the provisions of the code, but depends 
entirely upon the statutory provisions that were in force when the code 
was adopted. When the jury rendered their verdict for the plaintiff 
for $50 only, the counsel for the defendants might have moved for an 
entry of judgment in his favor, and a the application then been 

VoL. XI. 
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made, we doubt not that the necessary direction would have been given, 
bnt no such direction was then given, or has since been obtained ; there 
is no order of the Court, or of a Judge, upon which the judgment as 
entered was founded. It is true that the Clerk, when the verdict was 
rendered, in the exercise of the power given to him by § 249 of the 
code, as amended in April, 1852, might have entered judgment in 
favor of the defendant for his costs, but it does not appear that any 
such entry was then, or has since been made. Hence the proceedings 
of the defendant’s attorney in perfecting a judgment in the manner he 
has done, were plainly unathorized and irregular. They are so in our 
judgment, even if tested by the rules of practice that formerly prevail- 
ed (3 Wend., 308 ; 12 Id., 216,); they are a fortiorz under the code, by 
the provisions of which it appears to be certain they ought to have 
been regulated. 

The motion to set aside the judgment as irregular is therefore granted 
with $10 costs, but we cannot direct an adjustment of the costs in favor of 
the plaintiff. For the reasons that have been given, he has no title to 
the costs which he claims, and whether he has lost them by the defi- 
ciency of the proof, or a mistake of the jury, we have no power to 
relieve him. 

Upon a subsequent application made by the defendant at Chambers, 
the Clerk was directed to enter judgment in favor of the defendant 
for his costs, and the plaintiff’s verdict for $50 and $20 costs, which 
the defendant, upon former motions, had been ordered to pay, were di- 
rected to be offset. 

5 9 decision was made by Bosworrs, J., and approved by the other 
udges. 








Special Term, November, 1852. 


Before Chief Justice OAKLEY. 
Bacon v. Reaprne. 


(27th November, 1852.) 


APPEAL FROM AN ORDER.—STAY OF PROCEEDINGS. 


Although no security is required upon an appeal from an order, yet such an appeal does 
not operate as a stay of proceedings—when a stay is desired, until the determination 
of the appeal, it must be obtained by a special order. 


In this case a motion for a new trial, upon the ground that the ver- 
dict was against evidence, had been denied at special term, and the 
defendant appealed from the order to the general term. After notice 
of the appeal had been given, the plaintiff entered judgment upon 
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the verdict, a stay of proceedings, which had been granted when the 
case was made, having ceased, by the terms of the order, upon the refu- 
sal ofa new trial. The counsel for the defendant moved, at Chambers, 
to set aside the judgment as irregular. 


Oaxtuy, Ch. J—I have consulted with my brethren and we are 
all of opinion that, although no security is requisite to be given upon 
an appeal from an order, according to our decision in Allen v. Johnson, 
(2 Sand. S. C. R., 629,) it is a mistake to suppose that because the ap- 
peal without security is valid, it can operate per se as a stay of pro- 
ceedings ; nor is there a single word in our former decision to warrant 
such a conclusion. When a stay of proceedings, until the determina- 
tion of an appeal from an order, is desired, it must be obtained by a 
special order, and regularly, the application for that purpose ought to 
be made to the judge by whom the original motion was decided. 

The 349th section of the code of 1851 specifies an order granting or 
refusing a new trial as one of those from which an appeal may be 
taken; but we cannot apply to such an appeal a different rule from 
that which has invariably been followed in relation toevery other class 
of orders which the section enumerates. It has certainly never been 
supposed that an appeal from an order dissolving an injunction, or dis- 
charging a defendant from arrest, proprio vigore, revives the injunc- 
tion or continnes the imprisonment; but if such is not the effect of an 
appeal in these cases, I cannot say that in any other it suspends the 
execution of the order, or the performance of any act, which is its legal 
consequence. Ifit cannot restore a dissolved injunction, it cannot revive 
a stay of proceedings that ceased when the order was made. It fol- 
lows that the plaintiff, in entering his judgment, was entirely regular. 

It is true that the motion to set aside the judgment is, in a measure, 
countenanced by the case of Emerson v. Burney, 6 How. Prac. R. 32, 
but the observations of the learned Judge in that case do not appear 
to be sustained by the authorities, and are plainly repugnant to the 
established practice in chancery in relation to appeals from interlocu- 
tory orders. 

The motion to set aside the judgment is denied, but without costs, 
and I think it reasonable to grant a stay of execution upon the judg- 
ment until the determination of the appeal. 
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Same Term. 
Forrester v. WIrtson. 
(20th Movember, 1852.) 


JUDGMENT OF DISPOSSESSION.—-TENANT RELIEVED UPON TERMS.——-LANDLORD 
RESTRAINED FROM EXECUTING WARRANT. 


The Court will relieve a tenant, upon equitable terms, ine whom a judgment of dis- 

ession, under the act authorizing summary proceedings to recover the possession of 

and, had been obtained by surprise. Insuch a case an injunction restraining the land- 

lord from executing a warrant of dispossession will be granted upon the payment into 
Court, by the tenant, of the rent claimed to be due. 


This case came before the Chief Justice, at Chambers, upon a motion 
to show cause why an injunction should not issue restraining the de- 
fendant from executing, as landlord, a warrant of dispossession against 
the plaintiff, as tenant, for the non-payment of a quarter’s rent. The 
ground of the application was, that the judgment upon which the 
warrant was grounded, had been obtained by surprise, and that the 

laintiff had an equitable set-off to the demand for rent; the plaintiff, 
owever, offered to pay into Court all the rent that was claimed to be 
due. 

The Chief Justice, after consultation with the other Judges, granted 
the injunction as prayed for, upon the condition of the immediate 
payment of the rent as claimed by the defendant. 

he ground of the decision was, that as the Magistrate, by the issu- 
ing of the warrant, was functus officio, the plaintiff, unless by the 
interposition of a Court of Equity, would be remediless. 


C. A. Burling for plaintiff. 
H. P. Fessenden for defendant. 


Vide Capet v. Parker, 3 Sand. 8. C. R., 662; Moffat v. Smith, 1 
Barb. Sup. C. R., 65. 
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Special Term, September, 1852... 
Bogarpvs v. Taz Rosenpate Manvuracturine Co. 
(14th September, 1852.) 


DEMURRER TO BILL IN EQUITY——COSTS——-REMITTITUR FROM COURT OF APPEALS. 


On a demurrer to a bill in equity in the Supreme Court, that Court gave judgment for 
the plaintiff, overruling the demurrer with costs, This Court reversed that judgment. 
The Court of Appeals reversed the judgment of this Court, and affirmed that of the 
Supreme Court at special term, “with costs.” The words “with costs” in the judgment 
of the Appellate Court, does not, in such a case, mean the costs of that Court, but of 
the Court below. A remittitur regularly filed in the Court below, will not be taken 
off after an order has been entered to execute the judgment of the Appellate Court, 
without a suggestion from such Court, that the remittitur does not conform to its judg- 
ment, or has been irregularly issued. 

[The decision, in this case, was made on consultation with Chief Justice OaktEy, and 
Justices Durr and CampsELL, and with their concurrence. } 


The defendant demurred to a bill in equity filed by the plaintiff in 
the Supreme Court. That Court at a special term overruled the demur- 
rer, and gave judgment for the plaintiff, with costs. An appeal was 
taken to the general term, and while pending, it was transferred to this 
Court. This Court reversed the judgment, with costs. The Court of 
Appeals reversed the judgment of this Court, and affirmed that of the 
Supreme Court at special term, with’ costs. The remittitur was filed 
in this Court, and an order entered that the judgment of the Appellate 
Court be made the judgment of this Court, and that the plaintiff have 
execution thereof. The plaintiff claimed that the judgment of the 
Appellate Court gave him the costs of that Court as well as of this 
Court. The defendant apprehending that such a construction of it 
might be sustained, moves for an order vacating the order entered, on 
filing the remittitur, and that the remittitur be taken from the files of 
the Court, to enable him to move the Appellate Court to correct the 
remittitur. The affidavits, on which the motion is made, state, among 
other things, that one of the Judges of the Appellate Court informed de- 
fendant’s attorney, that the judgment, as actually pronounced, only 
gave to the plaintiff the costs in the Supreme Court up to and of the 
judgment at special term. They also contained an abstract or state- 
ment prepared at the time of the decision, by the same Judge, of the 
judgment rendered. This statement declared in terms, that the judg- 
ment of this Court was reversed, and that of the Supreme Court at | 
special termi affirmed, “ with costs of the Court below.” 


NV. £. Mount, Jr., for defendant. 

A. F. Smith, for plaintiff. 

Boswortu, J.—This was an equity suit. It is the uniform practice 
of the Court of Appeals, as it was of the Court for the correction of 


errors, not to give costs of the Appellate Court on reversing the decree 
of a subordinate Court in an equity suit. The remittitur shows that the 
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judgment of this Court was reversed, and that of the Supreme Court 
affirmed “with costs.” It is not stated expressly that it is affirmed 
‘with costs of the Appellate Court.” As effect can be given to the 
words, “ with costs,” without holding them to give, contrary to the 
settled practice of the Appellate Court, the costs of that Court, it 
will probably do justice to all parties, and not be an overstrained con- 
struction to hold them to mean such costs as are usually awarded, 
instead of such as are invariably denied in such cases. 

The judgment of the Supreme Court was one which, by its express 
terms, gave costs. Therefore, a simple affirmance of that judgment, 
though absolutely silent as to costs, would necessarily have given costs 
of the proceedings in the Supreme Court, prior to, and including the 
judgment rendered therein, and thus affirmed. The words “with costs,” 
can have no meaning, as applicable to the costs given by that judgment. 

But by construing them to mean costs of the proceedings in the 
Court whose judgment was reversed, effect is given to the words, pre- 
cisely as if the remittitur had read “ with costs of the Court below.” 
Such costs are usually given in such a case. If the Superior Court 
had affirmed the judgment of the Supreme Court, the affirmance would 
have been with costs. The Appellate Court renders such a judgment 
as the subordinate Court should have done. 

I think it proper, therefore, to hold, in this case, that the fair mean- 
ing of the words, “ with costs” in the remittitur, is the same, as if the 
words had been “ with costs of the Court below.” The papers before 
me tend to show that such was the judgment actually pronounced. 
Under this construction of the legal effect of the judgment of the 
Appellate Court, the motion must be denied, as there is nothing in the 
moving papers to indicate that the remittitur does not accurately con- 
form to the actual judgment of the Court. 

It has been decided ey this Court, upon full consideration, that after 
a remittitur has been regularly filed, and an order entered to carry 
into effect the judgment of the Appellate Court, the order will not be 
vacated and the remittitur taken from the files, without some sugges- 
tion from the Appellate Court itself, that the remittitur does not con- 
form to its judgment, or has been irregularly issued. Selden v. Ver- 
melya et al, 3 Sand. S. C. R. 683. 








Court of Common Pleas. 
Special Term, March 8th, 1853. 


Before Mr. Justice INGRAHAM. 
Luconte agt. JEROME. 


To a complaint for goods sold and delivered, the defendant, by his answer, denied the sale 
to himself and his indebtedness to plaintiff, and then set up thathe was the agent of 
another, and that the sale was made under a special contract by a third person with his 
principal. Held that the matter setting up such contract was irrelevant and immate- 
rial and motion to strike same out granted. Plaintiffs costs to abide the event. 


The complaint alleges that the plaintiff, on, &c., at the city of New- 
York, and at the request of defendant, sold and delivered to defen- 
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dant, divers goods, wares, and merchandize, an account of which 
contains several items, and the same amounted, in the aggregate, to 
$432.35, at the sums or prices, by said defendant agreed to io paid 
for same ; and that defendant refused to pay the said sum, &c. ; where- 
fore plaintiff demands judgment, &c. 

The defendant, by his answer, denies the sale to him, and his 
indebtedness to plaintiff in any sum whatever. 

The defendant also alleges that he is and, for the last two years, has 
been the general agent, in the city of New-York, of The Jerome 
Manufacturing Company; a company doing business in said city and 
engaged in the sale of clocks therein. 

at, for a long time prior to the 10th day of December, 1852, the 
said Jerome Manufacturing Company were in the habit of purchas- 
ing from one Nicholas Muller & Brothers, who, as the defendant is 
informed and believes, were then co-partners in business, certain clock 
cases which are the kind of merchandise mentioned in said complaint. 
That some time during the month of November, 1852, as this defen- 
dant is informed and believes, the said plaintiff’ and the said Nicholas 
Muller became co-partners in the business of making and selling said 
clock cases, under the firm name of A. Leconte & Co., and, as such 
co-partners, proposed to sell to the said Jerome Manufacturing Com- 

any the clock cases to be manufactured by them. 

That the defendant, who was known to said plaintiff and said Muller 
only as such agent, as aforesaid, did, as such agent, and not otherwise, 
agree to take and purchase, for said company, said clock cases to be 
manufactured by said plaintiff and said Muller upon the condition 
that the cases so furnished by them should be first appie to the settle- 
ment and extinguishment of the then existing indebtedness of said 
Muller & Brother tothe said Jerome Manufacturing Company, and 
which indebtedness was, ai that time, in amount larger than the 
amount now claimed by plaintiff’ on his said ——— to wit: in the 
sum of seven hundred dollars and upwards. at, upon such condi- 
tion, to which said plaintiff assented, the goods mentioned in said 
complaint were furnished to the said Jerome Manufacturing Compa- 
ny, and that there now remains —— of the earsting indebtedness 
aforesaid, and owing to the said Jerome Manufacturing Company, 
upwards of three hundred dollars. 

Application was now made to strike out that portion of the answer 
which is presented in italics, on the ground that the same are irrele- 
vant, redundant and immaterial. 


Ferris and Coudert for plaintiffs. 
William P. Chambers for defendant. 


Incrauam, First J—The motion to strike out must be granted. If 
the defendant was the purchaser heis liable. If not, and he was acting 
as the agent of another, then it is immaterial what the terms of sale 
were in a contract by a third person. 

It can bé nothing but testimony from which the jury are to say 
whether the defendant purchased for himself or not. — 
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The portion objected to neither admits or denies the allegations in 
the complaint nor sets up new matter or a counter-claim constituting 
a defence. Motion granted; plaintiff’s costs to abide the event. 








POINTS. 
Criminal Law. 


VENUE. 


It was the duty of the prisoner to go into Derbyshire every Monday, and sell 
goods on account of his master, and receive the money there, and to return with 
it to his master in Nottingham on Saturday. The prisoner received money in 
Derbyshire, but did not return to Nottingham until two months after, when he 
was met there by his master, who asked him what he had done with the money. 
He said he was sorry for what he had done, and that he had spent it :—Held, 
that there was evidence for the jury of an embezzlement in Nottingham. (Reg. 
v. Murdock, 16 Jur., part 1, p. 19; 2 Den. C. C. 298). Parke, B., rested his 
judgment upon the fact that the prisoner did not return to Nottingham and account 
there, as he ought to have done; but Maule, J., differed from this ground of 
decision, and formed his opinion upon the fact of his meeting his master there, 
and when asked for the money, not paying it over. 


LARCENY. 


One of the prisoners was sent by a carman to the London Dock Company to 
receive two particular casks of sugar. Two other casks, the property of a third 
party, were by mistake delivered to him, and on the road both prisoners broke 
open the casks and subtracted a portion of the sugar. It was held that the sugar 
was properly described in the indictment as the property of the London Dock 
Company, who did not lose their special property in it as bailees by parting with 
the possession by mistake; and that there was no distinction between carriers and 
other builees with respect to the rule that a person lawfully receiving goods, and 
“breaking bulk” with a felonious intent, is guilty of larceny. (Reg. v. Vincent 
and West, 16 Jur., part 1, p. 457; 21 L. J.. M. C., 109). - 

Where the prisoner, professing to be able to pay the prosecutor some money, 
produced a receipt stamp, and mentioned the amount for which the prosecutor was 
to fill it up, and the prosecutor having so filled it up and signed it, the prisoner 
took it away without paying the money, intending to defraud the prosecutor, it 
was held that the prisoner could not be convicted of stealing from the prosecutor 
the stamped paper on which the receipt was written, as the latter never had any 

roperty ia the document, or independent possession of it. (Reg. v. Smith, 16 
y part 1, p. 414; 21 L. J., M. C., 111) 

Mortgage deeds, which are subsisting securities for money, and therefore choses 
jn action, are not properly described in the indictment as goods and chattels. 
(Reg. v. Powell, 16 Jur., part 1, p. 177; 2 Den. C. C. 408). 

The question, how far a finder of goods may commit larceny of them, so fully 
considered in the case of Reg. v. Thurborn, was again discussed in the case of 
Reg. v. Preston, (16 Jur., part 1, p. 109; 2 Den. C. C., 353) and it was there 
decided that where a person, who finds a lost article, which is so marked as to 
enable him to know the true owner, appropriates it to his own use, and is indicted 
for larceny, the question for the jury is, whether, at the time that he took it into 
his possession with such knowledge or means of knowing the owner, he had the 
intention of appropriating it. It was held to be improper to leave it to them, 
oo at the time he appropriated it he knew, or had the means of knowing 

e owner. 











